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of recent significant legal developments.
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In what is likely to be the last decision in 
the long saga of ASIC’s litigation against 
the Board and management of James 
Hardie relating to its ASX Announcement 
about the compensation fund established 
to meet claims by sufferers of asbestos-
related illness, the Court of Appeal has 
provided further guidance to Boards 
about their decision-making processes.

Some relevant background facts

It will be remembered that ASIC’s 
proceedings were against the Chief 
Executive Officer, Mr Macdonald, the 
Chief Financial Officer, Mr Morley, the 
General Counsel and Company Secretary, 
Mr Shafron and seven non-executive 
directors. Two of those directors, 
Messrs Gillfillan and Koffel, were based 
in the United States and were in the US 
at the time of the Board meeting which 
approved the draft ASX Announcement.

In this appeal, the US directors sought to 
be relieved from liability, and otherwise 
challenged their penalties whereas the 
other non-executive directors only 
appealed the penalties delivered by the 
trial judge, Justice Gzell.

The James Hardie appeals on penalty –  
the lessons keep a coming
Partner, Anne Freeman and Law Clerk, Lishien Ng, examine the lessons for 
Boards found in the NSW Court of Appeal’s recent decision on the penalties 
imposed on James Hardie directors and officers.

The position of the two US directors was 
different to that of the other non-executive 
directors in one important aspect. The US 
directors participated in the Board meeting 
by telephone and did not have a copy of 
the draft ASX Announcement before them 
when it was discussed and subsequently 
approved at the meeting. Nor did the US 
directors seek a copy of the draft or abstain 
from voting to approve it. The trial judge had 
found that the Australian directors did have 
a copy of the draft ASX Announcement.

The US Directors

The US directors sought relief from 
liability pursuant to section 1317S of the 
Corporations Act. That section requires a 
finding that the person seeking relief has 
acted honestly.

Justice Gzell had found that it was not 
just mere inadvertence, imprudence or 
carelessness on their part not to have asked 
for a copy of the draft. Neither explained 
why he had failed to ask for a copy or for the 
document to be read out before signifying 
approval to the Board approving the draft. 
Although they may have believed there were 
acting in the best interests of James Hardie 
group by separating the asbestos claims 
from the rest of the group, acting in the best 
interests of a company does not necessarily 
mean that a Court will be satisfied that the 
directors acted honestly.

The Court of Appeal noted the 
contravention by the US directors 
consisted of their failure to request a 
copy of the draft or abstain from voting, 
in circumstances in which they knew or 
should have known it was a matter of 
great importance to the company and 
its investors. The Court of Appeal found 
that they abdicated their responsibility 
and provided no explanation as to why 
they acquiesced in the vote on such an 
important matter without discharging 
their responsibilities as directors.

Justice Sackville disagreed with the trial 
judge, who found that the gravity of the 
contraventions by the US directors was 
no less than the other non-executive 
directors. Instead, his Honour concluded 
that the contraventions were not quite 
as grave as the contraventions by the 
Australian directors because they did not 
have before them the text of the draft. 
Nonetheless, the US directors had failed 
to demonstrate that Justice Gzell erred 
in concluding they ought not be relieved 
from liability, and the US directors failed 
in their challenge on that point. However, 
as their contraventions were different 
to those of the Australian non-executive 
directors, the Court of Appeal concluded 
that they should have a somewhat shorter 
period of disqualification, and a slightly 
lower pecuniary penalty.
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For further information contact: 

 Anne Freeman, Partner 
 t  +61 2 9253 9934     
afreeman@piperalderman.com.au 

 Lishien Ng, Law Clerk 
 t  +61 2 9253 3825     
lng@piperalderman.com.au

The Australian Non-executive 
Directors

It was submitted that the trial judge had 
not properly given effect to the principle 
of parity between co-offenders when 
setting the penalties, as he had used the 
period of disqualification imposed upon 
Mr Macdonald as the starting point.

The Court of Appeal noted that if the 
penalty imposed on one contravenor 
is to be regarded as the yardstick for 
the penalty on another, the points of 
similarity and difference between them 
must be carefully identified. The trial judge 
had failed to give sufficient recognition 
to the difference in the finding that Mr 
Macdonald knew or ought to have known 
the draft ASX Announcement was 
misleading, whereas the finding in relation 
to the non-executive directors was that 
they ought to have known the draft was 
misleading.

Further, Justice Gzell had not made clear 
precisely what factors he considered in 
deciding a disqualification for seven years 
was appropriate for Mr Macdonald’s 
contravention regarding the draft ASX 
Announcement. Without doing so, it was 
difficult to make a comparison in relation 
to the conduct of the non-executive 
directors.

These errors meant that the Court of 
Appeal had to review the question of 
appropriate penalties afresh. In doing so, the 
Court found that the Australian directors’ 
actions comprised “a glaring failure to 
discharge their responsibilities … on a matter 
of very great significance to the company and 
to the wider community” and that “all that was 
required … to follow what was being conveyed 
to the ASX … was a capacity to read English”.

The Court of Appeal considered that the 
contraventions were very serious but that 
there were a number of mitigating factors to 
consider, including the exemplary records 
of the directors prior to the contraventions 
and their contributions to the community, 
as well as the “severe embarrassment and 
reputational damage” suffered by them.

Ultimately the Court of Appeal reduced the 
penalties from five years to three years and 
from $30,000 to $25,000.

Lessons on Board Procedure

Justice Barratt made a number of comments 
in his judgment that should be noted by 
Boards.

His Honour stated that the culmination of 
the Board resolution process must be such 
that it is possible to see and record that each 
member, by voting, actively supports the 
resolution, actively opposes it or that the 
member refrains from voting. This means 
that what his Honour calls “collegiate conduct 
leading to consensual decision-making” must 
be supplemented by appropriate formality.

In relation to the use of technology in 
conducting meetings, his Honour noted 
that each director must consent to the 
use of technology (telephone/video link), 
and for the meeting to be properly “held” 
using technology, as a bare minimum, 
each director had to be able to hear and 
be heard by every other participating 
director, for the duration of the meeting. 
Where the content of the particular 
document is to be discussed, and that 
document is not already in the possession 
of each director, the technology used 
must enable each participating director to 
see the document at the relevant time.

Comments

Although the decision serves as a 
lesson to all Board members about the 
importance of not being too casual in the 
making of Board resolutions, this decision 
will not mark the end of collegiate 
decision-making. It will, however, be 
necessary for all members of the Board 
to be vigilant in ensuring that the minutes 
are properly prepared and approved, and 
contain the requisite formality in noting 
the participation or otherwise of each 
director in the decision-making.
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Mining licenses – Impact on mortgagors and  
mortgagees 
Special Counsel, Jacquie Browning offers a brief insight into the impact of mining 
licenses upon not only landowners as mortgagors but also upon financiers as 
mortgagees and offers some suggestions to ensure that all parties are not 
disadvantaged or adversely affected by such licenses. The relevance of the 
Personal Property Securities Act is also considered.

Australia’s ongoing mining boom has 
had widespread ramifications for the 
Australian economy. However, how often 
do we consider the impact of mining 
operations on the landowners? Each 
state has specific legislative procedures 
intended to safeguard the interests 
of owners of land where minerals, 
petroleum, gas and more recently coal 
seam gas are located. 

More often than not, behind every 
landowner is a financier who has taken 
security over such land. Even more rarely, 
how often do we consider the impact on 
mortgagees where mining licenses have 
been granted over secured property?

Mineral, Petroleum and Gas 
Exploration and Mining.

An examination of the legal and practical 
processes associated with the granting 
and operation of mining leases on land 
is an enormous topic and beyond the 
scope of this article; suffice to say that 
whilst each state has similar regimes 
there are particular requirements in each 
state that need to be complied with. The 
Department of Primary Industries (DPI) 
in each state generally administers each 
state based legislation and their associated 
websites provide invaluable guidance.

In Victoria, for example, the Mineral 
Resources (Sustainable Development Act) 1990 
(and Regulations) applies to mineral and coal 
seam gas resources and the Petroleum Act 
1998 and Regulations applies to petroleum 
(and natural gas) resources. In NSW, the 
Petroleum (Onshore) Act 1991 applies to 
petroleum.

Who owns the resources?

All minerals and coal seam gas belong to 
the people of the state (ie the Crown) 
unless subject to a minerals exemption. This 
includes minerals located beneath privately 
owned land. Similarly, the Crown owns 
all petroleum on or below the surface of 
any land. Landowners are not entitled to 
any income generated from the mining of 
resources on their land.

In the case of minerals, the grant of a mining 
licence transfers ownership of the minerals 
from the Crown to the licensee when 
they are eventually mined from the land. 
Royalties are payable to the Crown in the 
case of petroleum but the landowner has no 
legislative right to be compensated for the 
petroleum extracted.

Exploration and Mining Licences/
permits

State legislation permits the issue of licences 
for exploration, mining and development. 
Initially, exploration licences are granted to 
permit limited exploration depending upon 
the nature of the resource and are granted 
for limited tenure.

Mining licences (or, in the case of 
petroleum production permits) are 
similarly granted once strict criteria have 
been fulfilled. Licences are for varying 
periods and for stipulated and closely 
regulated areas.

Access to the land

Access to privately owned land to carry 
out exploration or mining activities 
requires the consent of the landowner. If 
a landowner does not consent to entry 
for confirming boundaries, for example, 
the Minister for Energy and Resources can 
grant for this purpose only. 

Landowner’s entitlements

•	 All mineral and petroleum licence 
applications have to be advertised 
and notice given to all affected 
landholders. (Interestingly, in Victoria 
at least, a landowner is not notified 
of areas designated as vacant areas 
where tender applications for 
petroleum exploration permits are 
offered. In fact, all of the Otway and 
Gippsland Basin areas have been 
subject to exploration permits for 
petroleum. A search of the DPI 
website will ascertain if a title for 
petroleum mining has been awarded 
over private land.)
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Notice to Mortgagees

Of significance to financiers, s69EA 
the Petroleum (Onshore) Act 1991 
(NSW) provides that within 14 days 
after an access arrangement is agreed 
between a landholder and the holder 
of a prospecting title, (subject to 2 
exceptions), the holder is to serve notice 
of the making of the arrangement on each 
person who is identified on any register 
or record kept by the Registrar General 
as having an interest as mortgagee in 
the land. If the person is a mortgagee 
in possession of the land, an access 
arrangement with that person is also 
required under section 69C before 
prospecting operations may be carried 
out on the land. 
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•	 No operation can commence unless 
there is either a consent from 
the landowner or occupier or a 
compensation agreement with the 
landowner or occupier.

•	 A compensation agreement is 
negotiated between the licensee and 
the landowner and allows for either 
or both financial and non financial 
compensation where a landowner 
suffers loss or damage. 

•	 Once compensated, new owners 
and occupiers cannot seek further 
compensation (the agreement 
remains with the land and not the 
landowner).

Land valuation – is the property 
affected?

Of particular concern to mortgagees 
(and indeed to landowners generally) is 
the impact of any mining operations on 
the value of the property. Value can be 
undermined as a result of many factors 
including the loss of agricultural land 
for income production and the loss of 
resale value as a result of the impact of 
mining operations on part of the land. 
Compensation agreements are intended 
to address this aspect to ensure that, for 
the current owner at least, there is no 
adverse financial consequence as a result 
of the mining operations.

Agricultural land

The impact of mining operations can be 
very significant for land used for agricultural 
purposes. Interestingly, under the Victorian 
legislation, a licensee of a mining licence 
that covers agricultural land must prepare 
a statement of the economic significance of 
the work including the assessment of the 
benefits to Victoria of the proposed work 
and an assessment of those benefits it if 
was not possible to do the work on the 
agricultural land.

An owner or occupier of agricultural land 
can apply for the Minister to excise the land 
from the area covered by a mining licence if 
either the licensee consents or if the Minister 
decides that there is a greater economic 
benefit to Victoria continuing the use of the 
land as agricultural land.
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A similar provision to s69EA applies under 
the Mining Act 1992 (NSW) in respect of 
mineral exploration and prospecting in 
NSW.

No similar provision applies in Victoria 
– the equivalent Acts only require that 
prior notice of any petroleum operation 
must be given to the owner, occupier 
or person or body responsible for the 
management of the land. 

Mining leases and mortgage terms 
and conditions.

Most financiers have provisions in their 
finance documents which deal with the 
obligations of landowner mortgagors. 
The granting of exploration licences 
and particularly of mining licences or 
petroleum production licences must be 
adequately dealt with.

The following areas should be addressed:

•	 Representations should be given by 
the mortgagor that they own the 
secured property and that no one 
else has an interest in or any other 
right over the property (ensure that 
this is wide enough to encompass 
mining licenses)

•	 Undertakings should be given by the 
mortgagor that it will not part with 
or grant any rights or interests in 
the secured property without first 
notifying the financier and obtaining 
its prior written consent (ensure that 
this is wide enough to encompass 
mining licences)

•	 Consider specifically referring to 
exploration and mining licences 
particularly in those areas where 
property is more likely to be subject 
to such activities (eg Hunter region 
in NSW, Gippsland region in Victoria 
and indeed for any rural property) 
and requiring that the prior written 
notice of such licences is provided to 
the financier

•	 Consider also widening lease related 
provisions to encompass licences such 
as those granted for resource mining

•	 The financier should endeavour to 
be involved in the negotiation of any 
compensation agreement to ensure 
that sufficient compensation covers the 
loss of value of the property or any loss 
of income able to be generated from 
such property (this is more relevant 
in those areas where the likelihood 
of mining licences being granted is 
high)- a reduction in the value can have 
consequences for the exposure of the 
financier to future loss

•	 Consider whether the financier 
should request that some or all of 
compensation payments be applied in 
reduction of any loan facilities where 
there is a clear indication that the LVR is 
affected by such mining activities

•	 As part of initial due diligence prior 
to approving finance, financiers 
should ascertain if the property is 
currently or proposed to be subject 
to exploration and mining. In addition, 
enquiry should be made as to whether 
any compensation agreements were 
entered into by previous owners 
of rural property as this may affect 
any future value of the property if 
operations have not yet commenced

•	 The financier should ensure that the 
underlying value of the property is not 
adversely affected. Facility agreements 
and special conditions should provide 
for a financier to be entitled to request 
a new valuation not only on a regular 
basis but also in the event that a mining 
licence is sought over part of the 
secured property. This requires, of 
course, that the landowner advises the 
financier when such an application is 
received by it. Appropriate provisions 
should be inserted.

The relevance of the Personal Property 
Securities Act (PPSA)

The PPSA will not apply to most onshore 
resources licences and authorities as 
they are specifically excluded as personal 
property for the purpose of the PPSA 
(s8(1)(f)(i). 

In addition, a right to payment under 
any compensation agreement will not be 
a security interest as it also falls within 
the exclusion in s8(1)(f)(ii) as it is in 
connection with an interest in land and 
any such agreement would specifically 
identify the land to which the right applies.

This was intentionally done to ensure that 
control of such statutory rights including 
the granting and enforcement of security 
interests over them) remains with the 
relevant state or territory rather than the 
Commonwealth.

And the lesson is…..

All financiers should review their loan 
terms and conditions including in 
particular the Memorandum of Common 
Provisions to ensure that they are robust 
enough to cover situations where mining 
or exploration licences are granted over 
secured property.

All landowner mortgagors should ensure 
that they are aware of their obligations 
under their finance documents to ensure 
that any mining or exploration dealings are 
notified to their financier so as to avoid 
triggering defaults under their facilities.

For further information contact: 

 Jacquie Browning, Special Counsel 
 t  +61 3 8665 5558      
jbrowning@piperalderman.com.au
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Australian Charities and Not-for-Profit 
Commission 
After several delays, the Australian Charities and Not-for-Profit Commission has 
recently commenced operation. Associate, Penny Chalke discusses the changes to 
the not-for-profit sector.

Who will the ACNC regulate?

Certain Not-for-Profit (NPF) entities 
currently endorsed to receive tax 
concessions are now automatically 
registered with the ACNC. Other NFPs 
may not automatically transition, but are 
eligible to register with the ACNC as a 
“charity”. Still other NFPs that are not 
“charities” will not be regulated by the 
ACNC at this time.

Transitioning NFPs

The entities transitioned to registration 
with the ACNC are:

•	 Charitable institutions, certain funds 
established for public charitable 
purposes, and testamentary trusts 
that have been endorsed by the ATO 
as income tax exempt

•	 Organisations that are endorsed by 
the ATO as FBT exempt or have 
DGR status as a “health promotion 
charity” (charitable institution whose 
principal activity is to promote the 
prevention or the control of diseases 
in human beings)

•	 Organisations that are endorsed by 
the ATO as FBT exempt or have 
DGR status as a “public benevolent 
institution”

•	 A religious institution that has been 
endorsed by the ATO as income tax 
exempt.

These entities will be classified “charities” 
under the ACNC legislation, but must also 
be registered as a subtype of charity under 
one of the seven categories set out in the 
legislation (an NFP may be registered as 
more than one subtype):

1. An entity with a purpose that is the 
relief of poverty, sickness or the needs 
of the aged.

2. An entity with a purpose that is the 
advancement of education.

3. An entity with a purpose that is the 
advancement of religion.

4. An entity with another purpose that is 
beneficial to the community.

5. An institution whose principal activity 
is to promote the prevention or the 
control of diseases in human beings.

6. A public benevolent institution.

7. An entity with a charitable purpose 
described in section 4 of the of 
Extension of Charitable  
Purposes Act 2004  
(being provision  
of childcare services).

For some NFPs, their subtype is 
prescribed in the transitional provisions 
and correlates with their existing status. 
For example, a health promotion charity 
will automatically be registered under 
subtype (5) listed above. For other NFPs, 
their subtype may not be clear and they 
will need to apply to the ACNC to be 
listed as a particular subtype.

We recommend that NFPs who think 
they have been automatically registered 
with the ACNC seek advice from the 
ACNC as to their status under the new 
legislation, what “subtype” they are 
registered as, and whether there is any 
potential impact on the NFP’s eligibility 
for tax concessions.
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Non-transitioning but eligible to 
register NFPs

An NFP entity that does not hold any tax 
concessions but falls within one of the 
seven subtypes of “charity” may apply 
for registration with the ACNC. Indeed, 
if the NFP wants to be endorsed for tax 
concessions in the future it will need to 
do so. 

In determining which entities are eligible 
to register, the ACNC have stated they 
will apply judge-made law on the legal 
meaning of charity as well as its meaning in 
other existing laws. The ACNC may also 
take into account what was previously 
considered by the ATO to be a charity.

Entities considering registration with the 
ACNC should seek specific advice in 
relation to their classification as a “charity” 
and possible subtype registrations(s), as 
their subtype registration may affect their 
eligibility (and the eligibility of any funds 
they operate) for tax concessions. 

Other NFPs

Some NFP entities may not be classified 
as charities but currently hold tax 
concessions, for example, employee 
associations that are income tax exempt. 
At this stage, these entitles do not fall 
under the ACNC legislation so do not 
need to take any action. These entities’ 
tax concessions will not be affected at this 
stage. 

NFP entities that are not classified as 
a “charity” and do not hold any tax 
concessions, for example, sports clubs, 
are also unaffected by the ACNC 
legislation at this stage, so do not need to 
take any action. 

Although it is envisaged that the ACNC will 
regulate all NFPs in the future, this is not 
expected to be before 2014.

Future Changes

The Federal Government has stated that it 
intends to enact a new definition of “charity” 
to apply from 1 July 2013. This may mean 
that entities not regulated by the ACNC 
will become subject to regulation from 
that date, but there is also a risk that other 
entities may lose their status as a “charity” 
and therefore their endorsement for tax 
concessions. Once the new definition is 
known, NFPs should seek advice on how 
this will impact them.

At this stage, tax concessions for charities 
will continue to be regulated by the ATO, 
however, the ATO will accept the ACNC’s 
determination of an entity as a type and 
subtype of “charity” in assessing eligibility for 
tax concessions.

What are the implications of being 
registered with the ACNC?

Entry on the register

Certain information in relation to registered 
entities will be publicly available on a register 
maintained by the ACNC. This will contain 
information such as:

•	 the entity’s name and contact details

•	 the entity’s governing rules

•	 annual information statements and 
financial reports submitted the entity

•	 details of action taken by the 
Commissioner against the entity and the 
resolution (if any)

•	 names of the directors, trustees or 
other “responsible entity” (defined in 
the ACNC legislation).

Registered entities must report to the 
ACNC about changes to their details.

Reporting requirements

All registered entities are required to 
keep written, readily accessible financial 
records which may be assessed by the 
ACNC and Tax Commissioner in relation 
to the entity’s registration and compliance 
with the ACNC legislation and tax laws. 

From the 2012–13 financial year, all 
registered entities will be expected to 
report basic (non-financial) information 
about their operations in an annual 
information statement to the ACNC, 
no later than the 31 December in the 
following financial year. The content of the 
statement is yet to be finalised.

From the 2013–14 financial year, medium 
or large registered entities will be required 
to lodge annual financial reports with the 
ACNC. The requirements for the financial 
reports have not yet been finalised but 
will be prescribed by regulation. Large 
registered entities must audit their 
financial reports every year. Medium 
registered entities may choose to have 
their financial reports either audited or 
reviewed every year.

An entity will be:

•	 A small registered charity if its 
revenue is less than $250,000 for the 
financial year.
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•	 A medium registered charity if its 
revenue is more than $250,000 but 
less than $1m for the financial year.

•	 A large registered charity if its 
revenue is more than $1m for the 
financial year.

To attempt to reduce duplication in 
reporting requirements, the ACNC has 
the power to accept statements, reports 
and other documents given to other 
government agencies (including State and 
Territory authorities) for the purposes 
of the ACNC legislation (for example, 
information statements and financial 
reports). 

Governance and external conduct 
standards

Registered entities must also comply 
with governance standards and external 
conduct standards (relating to funds sent 
outside Australia and foreign activities) 
as a condition of registration. These 
standards are to be prescribed by 
regulation after public consultation has 
been undertaken by the sector, and are 
expected to apply from 1 July 2013.

The governance and external conduct 
standards may require an entity to:

•	 ensure that its governing rules 
provide for a specified matter

•	 require the entity to achieve specified 
outcomes and specify principles as 
to how the entity may achieve such 
outcomes, or

•	 require to establish and maintain 
processes for specified matters.

NFPs should monitor developments in this 
area and participate in the consultative 
process. Once the governance and external 
conduct standards are known, entities 
should review their rules or constitutions 
against the applicable standards for their 
sized entity, as the standards may not apply 
equally to all entities.

liability for directors, trustees and 
committees of management 

Directors, committee members and trustees 
should be aware that they may be personally 
liable for certain obligations and liabilities of 
the entity under the ACNC legislation.

If a registered entity is incorporated, its 
directors may be liable for amounts owed 
by the entity under the ACNC legislation, 
but only if the amount is payable because of 
a deliberate act or omission of the director 
involving dishonesty, gross negligence or 
recklessness.

If a registered entity is a trust, the  
individual trustee (or directors of any  
trustee company), may be liable for  
amounts owed by the entity under  
the ACNC legislation, but only if  
the amount is payable because  
of a deliberate act or omission  
of the director involving  
dishonesty, gross negligence  
and recklessness. 

Compliance with other legislation

The ACNC legislation currently applies 
in addition to other legislation regulating 
the not-for-profit sector, including the 
Corporations Act 2001 and State and 
Territory legislation. However, for 
charities that are companies limited by 
guarantee, certain requirements to notify 
ASIC of events under the Corporations 
Act will no longer apply now the charity 
is registered with the ACNC. Other 
obligations under the Corporations Act, 
for example certain directors duties, will 
no longer apply from 1 July 2013.

For further information contact: 

 Penny Chalke, Associate 
 t  +61 3 8665 5586      
pchalke@piperalderman.com.au
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Prospective retail landlords beware – Consider 
representations cautiously 
The Federal Court case of Miletich v Murchie [2012] FCA 1013 reinforces the 
need for Landlords to be careful when making representations to encourage 
tenants to enter into retail leases, particularly when the representations relate 
to essential matters affecting the viability and productivity of the prospective 
Lessee’s business. Lawyer, Jordan Smith discusses the case.  

Facts

In 2006, the Applicants, Kathleen Miletich 
and her son Adrian Miletich responded 
to an advertisement by Foodco Group 
Pty Ltd (Foodco) which was designed 
to attract people interested in running 
a “Muffin Break” franchise. Through 
their dealings with Foodco and its 
development manager Anthony Brusch, 
the Applicants determined a “Jamaica 
Blue” franchise would be better suited to 
their aspirations.

Foodco identified a potential site for 
the coffee shop within “The Foundry” 
shopping centre development (the 
Centre) in Melbourne. Negotiations 
were entered into between Wilmot 
Murchie Pty Ltd (Wilmot) who was 
the leasing agent engaged in respect 
of the development of the Centre 
and Anthony Brusch. The Applicants 
were subsequently introduced to the 
developer’s representatives and visited 
their leasing suite, where representations 
were made as to the nature and extent of 
the tenancies available within the Centre 
and the level of patronage that would be 
generated.

It was stated that the area of the 
premises, known as shop “T37”, would be 
37 square metres plus a licenced seating 
area in the central atrium of the Centre. 
It was represented to the Applicants 
that shop T37 would take advantage of 
heavy foot traffic coming down from the 
travelators.

The Applicants were given a ‘walk through’ 
of the development identifying the scale and 
location of all the tenancies. Promotional 
material including a disclosure statement 
and a brochure were also provided to 
the Applicants. The brochure contained 
coloured site plans and promised the 
occupation of “40 quality tenants” within the 
Centre. Importantly, the brochure contained 
an express disclaimer that its contents 
shouldn’t be relied upon and prospective 
lessees should make their own enquiries.

Wilmot represented to the Applicants 
that at the time they would be opening 
their coffee shop, the other shops in the 
Centre would be occupied and trading thus 
generating a lot of foot traffic throughout the 
Centre.

The Applicants relied upon these 
representations and entered into a franchise 
agreement with Foodco to establish a 
Jamaica Blue Coffee Outlet within the 
Centre, and a subsequent lease agreement 
for shop T37.

When the Jamaica Blue outlet opened, there 
were virtually no other tenanted shops in 
the Centre and the common areas were 
operating at less than full capacity. None 
of the shops that were stated to be in 
existence were in the Centre. There were 
no leases for a majority of the shops, and no 
prospective tenants for the shops that were 
unlet.

Further issues encountered by the 
Applicants were that the travelators 
were not always in operation, technical 
issues with the running of extractor fans 
in the kitchen of Jamaica Blue due to 
further constructions and the existence of 
sewage leaks from the floor above. The 
combination of these elements lead to the 
Centre being a less than appealing place 
for people to shop or walk through.

Due to all of these factors, there were a 
very limited number of customers and at 
no time did the Applicant’s business make 
a trading profit. The Applicants eventually 
abandoned Shop T37 after dismissing 
their staff. The total losses incurred by the 
Applicants totalled almost $400,000.

Law and Application

An application was bought against the 
Respondents, who included Wilmot 
and the sole director of the Centre’s 
developer, for misleading and deceptive 
conduct pursuant to the Trade Practices 
Act 1974 (Cth) (TPA).

In deciding the application, the court took 
into consideration the following issues:

•	 Whether the representations 
related to future matters and were 
misleading and deceptive

•	 Whether the representations were 
relied upon
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In consideration of the reliance and 
ascertainment of damages, the court 
subsequently accepted the Applicants’ 
evidence that the representations made 
to them in the brochure, video and 
from Wilmot were relied upon to their 
detriment, in deciding to enter into the 
lease agreement. The loss suffered by 
the Applicants included their set up 
and operating costs and a claim for loss 
of income which would have accrued 
if they had remained in their previous 
occupations. The court calculated that the 
loss suffered by the Applicants was in the 
vicinity of $400,000.

Discussion

The case is a reminder that commercial 
landlords must be especially vigilant when 
providing representations in order to 
encourage prospective tenants to enter 
into retail leases. Any representations 
made in the advertising and promotion 
of specific premises should be carefully 
scrutinised to ensure that they are truthful 
accounts of what the tenants are likely to 
expect upon entering a lease agreement 
and commencing trade.
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•	 Whether the disclaimer found in the 
brochure negated any liability for 
other statements, and

•	 The total amount of loss suffered by 
the Applicants.

As to the first three considerations, 
section 51A(1) of the TPA provides 
that where a corporation makes a 
representation as to future matters, in 
the absence of reasonable grounds, the 
representation is taken to be misleading. 
The court deemed that representations 
made were indeed as to future matters, 
these being what the Centre would 
look like when completed and open 
for business. The Respondents were 
deemed to have had no reasonable 
grounds for making such representations, 
particularly given no feasible evidence was 
tendered to support the making of their 
representations.

Section 52(1) of the TPA further provides 
that a corporation shall not, in trade or 
commerce, engage in conduct that is 
misleading or deceptive. Questions were 
raised as to whether disclaimers contained 
within the brochure operated to negate 
liability for other statements made during 
the course of negotiations. The question 
came down to whether the document 
itself was misleading or deceptive,  
or likely to mislead and deceive.

This was answered by asking whether a 
reasonable person in the position of the 
Applicants, upon viewing the brochure as a 
whole, would rely upon the representations. 
The court found that there was no doubt 
that the brochure was created to attract 
tenants and that a fine print disclaimer in 
legalistic language is unlikely to have dispelled 
the overall effect of the brochure. 

In determining the loss suffered, for the 
Applicants to successfully claim damages 
upon representations made by the 
Respondent’s, section 82(1) of the TPA 
requires that they must establish that 
they have suffered loss or damage by 
that conduct and that they acted to their 
detriment in relying on the representations.

The Applicants also argued a contravention 
of section 9 of the Fair Trading Act 1999 
(Vic) (“FTA”), which adopts the Australian 
Consumer Law to the Victorian Jurisdiction. 
The court considered section 159 (1) of 
the FTA, which requires that in order for 
the Applicants to claim damages, loss and 
damage is required to be shown because of 
the contravention. 

For further information contact: 

 Jordan Smith, Lawyer 
 t  +61 7 3220 7708      
jsmith@piperalderman.com.au
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